Content
Section A

VISIBILITY OF THE ,,BONA FIDES” PRINCIPLE WITHIN THE
FRAMEWORK OF COMPANY LAW. AFFECTIO SOCIETATIS
Smaranda ANGRENT.........cccuiiiiiiii e e e as 19

A WIDE OCEAN OF PRIMARY AND SECONDARY LEGISLATION. THE

CORALS OF GOOD FAITH AND THE ACTION TO ANNUL THE BUILDING
PERMITS AND THE URBAN PLANNING DOCUMENTATIONS

Manuela Tabaras, Emanuel Caliman-Habet.................ccooooviiiiiiiiiiiieee e 25

THE EMPLOYMENT CONTRACT AND THE GOOD FAITH OF THE PARTIES
UPON ITS CONCLUSION
RaATUCA DIIMIEITU et e e e e e e e e e e ee e e e e e aaaeeaees 32

GOOD — FAITH OF PUBLIC AUTHORITIES IN THE INTERPRETATION AND
APPLICATION OF LEGAL RULES

Tudorel Toader, Marieta Safta .........ooooviiiiieiiiiiiei et e e e e e eeeeeees 41
SOME CONSIDERATIONS ON ABUSE OF RIGHTS IN CIVIL AND CIVIL
PROCEDURAL MATTERS

Claudiu Constantin DINU .......eeeeeoeiiiiiiiiiiieeeeeee et e e e e e e e e e et e e e eeeeeeas 49

A FEW OBSERVATIONS REGARDING THE ASSESSMENT OF GOOD FAITH
IN THE MATTER OF MATERIAL PUBLICITY OF THE LAND REGISTER
ANEAAIIAN MOISE ..ottt e e e e e e e e e e e e aaaaeeeees 57

BONA FIDES IN THE NOTARIAL ACTIVITY
RAZVAN ANTONIE ..ot e e e e e e e e e eeae e 67

BONA FIDES IN ROMANIAN REGULATIONS OF THE EARLY 19TH

CENTURY. PECULIARITIES REGARDING USUCAPIO AND THE EFFECTS

OF THE SALE CONTRACT IN THE CARAGEA LEGISLATION

SOrN-AleXaNdIU VEIMNICA ......coovveieieeeeeeeeeeeeeeeeeee ettt e e e e e e e e ettt e e e eeeeas 76

SOME THEORETICAL AND JURISPRUDENTIAL REFLECTIONS ON ,,GOOD
FAITH” AND ,,THE ABUSE OF PROCEDURAL LAW”
George Bogdan TONIfA.........oooiiiiiiie e 84

STRATEGIC LITIGATION AGAINST PUBLIC PARTICIPATION (SLAPP) —
DETERMINATION CRITERIA AND CURRENT REMEDIES IN ROMANIAN
LEGISLATION IN THE EVENT OF ACTIONS DIRECTED AGAINST

JOURNALISTS

Sorin-AleXandrt VEIMCA ........cooeoi ettt e e e e e e e e e e e e e e e e e e e e e e eaeeeas 93



6 Proceedings of the International Conference of Law, European Studies an International Relations

Section B

FORMS OF ARTIFICIAL INTELLIGENCE AND HUMAN RIGHTS: AN ISSUE
OF LEGAL EQUITY
Voiculescu Nicolae, Berna Maria-BeatriCe.........uuueiviiiiiiiiiiiiiiiiiceeeeeeeeeeeeeeeee e 103

THE ROLE OF THE PRINCIPLE OF GOOD FAITH IN INTERNATIONAL
RELATIONS
FEIICIA IMAXIIM . .ot e e e et e e e e e et e e e e e et e e e e eeaaeeeeeeees 114

ON PUNISHMENTS AND OFFENCES: EXAMINING THE DYNAMICS OF
LAW, CRIME AND GOVERNANCE IN MODERN SOCIETIES
Anto Sebastian, Irene Mariya Prasad..........ccccccvveriiieeiiieiiiieceeeee e 122

CASE OF WALESA VERSUS POLAND — SETTING THE GROUND AFTER
THE CRISIS
Agnieszka BieN-Kacala ...........ccooiiiiiiiiiiiiccc e 130

PRINCIPLE OF UNIVERSALITY, GOOD FAITH, AND

MULTICULTURALISM: KANTIAN PERSPECTIVE FOR JUSTICE AS AN
INCLUSIVE PUBLIC POLICY IN BRAZIL

Lima Junior, Oswaldo Pereira de.............coooeiiiiiiiiiiiiiiiiiiieeie e 139

SECURITY ISSUES AND LIABILITY FOR UNAUTHORIZED ACCESS TO
ONLINE PLATFORMS
Tetiana Drakokhrust, Nataliia MartSenKo .............oooeiiiiiiiiiiieeee e 145

PROFESSIONAL ETHICS AND ACCOUNTANCY OF LAWYERS: A
COMPARATIVE ANALYSIS BETWEEN INDIA AND ROMANIA
Kishor Akshaya, Singh Prabhpreet..........ccooivviiiiiiiii e 153

COMPARATIVE ANALYSIS OF GOOD FAITH IN INDIA AND OTHER
JURISDICTIONS
Sonu Agarwal, AIDIN ANTO......ccccuiiiiieiiiee e e e e e are e e e e aaaeeas 158

CANCELLATION OF THE COURT DECISION OR THE DECISION OF THE

COURT OF APPEAL AS AN EFFECT OF THE BREAKING OF THE GENERAL
JURISDICTION

ALXaNAIU PIISAC. ..ot e e e e e e e e e e e e e e e e e e e e e e e e e e 167

THE EFFECTS OF BREAKING THE JURISDICTION OF SOME
JURISDICTIONAL BODIES IN THE REPUBLIC OF MOLDOVA
ALEKANATU PIISAC ..ot e e e e e e e e e e e e e e eeaaas 172



Content

Section C

EXERCISE OF PROCEDURAL RIGHTS AND DUTIES BY PARTIES TO CIVIL
PROCEEDINGS —- BETWEEN GOOD FAITH AND ABUSE OF RIGHTS
DINU MAAALIING e e e e e e e e e e e e e e e e e e ens

THE GOOD FAITH OF THE JOURNALIST AND TORT LIABILITY
Petruga E1ena ISPas........cciiiciiiiiieiee ettt e

DISCUSSIONS ON THE ROLE OF GOOD FAITH IN THE FIELD OF
NON-NEGOTIATED TERMS IN CONTRACTS CONCLUDED BETWEEN
PROFESSIONALS AND CONSUMERS

Mihaela-Georgiana IIESCU.........ccccviiiiieiiie e e e e e e e e e

GOOD FAITH AND INFORMED CONSENT IN THE DOCTOR-PATIENT
RELATIONSHIP
IMANUELA STIDU oot e e et e e e et e e e e e e e e

SOME CONSIDERATIONS REGARDING THE ROLE OF GOOD FAITH IN
THE MATTER OF SUCCESSIONS
JOAN IMIOTATTU ..ot e e e et e e e e e e e e e e e e e e e e e eeaaeeeeeeannanes

RISK AND GOOD FAITH IN THE RETURN OF ENFORCEMENT
PROCEDURE. SITUATION OF THE SUCCESSFUL BIDDER
Daniel-Catalin CHIFOR ... e

THE OMNIPRESENCE OF GOOD FAITH IN ROMANIAN LAW
J0ANA MaATTAN-CITISTIAN ..ot e e e e e eee e e e e e ee e e e e e eeaaeeas

GOOD FAITH AND ACQUISITION OF FRUITS.
A JURISPRUDENTIAL ANALYSIS
ANAICT ALDU ... e e e et e e e e e e e e eeeeeeeeeeaaans

CONTRACT ASSIGNMENT
ZAVOTL LONACTISTIAN . ..eeeeeiieieeeeee e ettt e e e e e e e e e e e e e e eeea e e eeeeeeeeeeeeeees

PARTICULARITIES OF THE SUCCESORAL RESERVE FROM
THE SECOND CLASS INHERITORS
Martalo@ DENISE ...ceceieriiieiciiiie ettt e e e e e et e e e e e e e e e enaaa e e e e ennraaeeenaees

Section D

WITNESS TESTIMONY: BETWEEN GOOD FAITH AND BAD FAITH
Alexandru Boroi, Georgian TOma .........c..coooviiiiiiieriiieeciee et



8 Proceedings of the International Conference of Law, European Studies an International Relations

CONSIDERATIONS RELATING TO THE INSTITUTION OF THE PLEA
AGREEMENT
Paraschiv Carmen STIVIA......cooooeeeeee et e e e e e e e e eeeaaas 260

CRIME IN ROMANIA ONE YEAR AFTER THE LIFTING OF THE

COOPERATION AND VERIFICATION MECHANISM AND TEN YEARS

AFTER THE ENTRY INTO FORCE OF THE NEW CRIMINAL LEGISLATION
CONSLANTIN STIIMIA.....uuiiiiiiieiiieeieeeee et e e e e e e e e e e e e e e e e e e e e et e e e e e e e e e e e asssssasssasessenesaeseseeens 269

THE BAD FAITH USE OF COMPANY ASSETS OR CREDIT
Bogdan VITJan.......coouiiiiiiice ettt ettt e e e enneas 275

BRIEF CONSIDERATIONS REGARDING DECISION NO. 457/2023 OF THE
CCR REGARDING THE WITHDRAWAL OF FALSE TESTIMONY
Tulia Elena Nistor, Georgian TOmMA ...........ccccuieriiiiiiiiiieeiie et 282

REFLECTIONS REGARDING ASSET FREEZING DURING THE
PRELIMINARY CHAMBER PHASE
@8 171 510 WY F:1 5 o WU PR PPO R TUTRPPRR 288

GOOD FAITH IN CRIME SCENE INVESTIGATION:
THE CENTRAL PILLAR OF FAIR
B1anCa-ANdreea UTECIE ... . coeeieeeeee et e e e e e 295

BONA FIDES IN THE REGULATIONS OF THE CRIMINAL CODE AND IN

THE REGULATIONS OF THE CODE OF CRIMINAL PROCEDURE.

GENERAL CONSIDERATIONS

CoSMIN-TONUE TUAOT.....vviiiiiiiieiieeeee e e e e e e e e e eeaaaneees 300

CRIME SCENE INVESTIGATION IN THE CASE OF CRIMES AGAINST THE
NATIONAL CULTURAL HERITAGE PROTECTION REGIME
Tiberiu-NiCOIae TEEIAS.....cccviiieiiieeiiie ettt et eeebeeeabeeeas 311

CLASSIC AND MODERN TRENDS IN HEARING INDIVIDUALS FROM THE
PERSPECTIVE OF FORENSIC PSYCHOLOGY AND GOOD FAITH
Tonut-Daniel DUMITIASCU .......cooiiiiiiiiieie et e e e e e e e e arare e e e e e e e ennees 317

Section E

EARLY WARNING TOOLS AND THE ROLE OF THE MENTOR IN
PRE-INSOLVENCY PROCEEDINGS
CaArMEN PALACEAN ... oo e e e e e 327

GOOD FAITH IN TAX LAW
Adrian M. Truichici, Luiza NEAGU........cccooviiiiiiiiiiie ettt aree e 333



Content 9

ETHICAL FOUNDATION OF THE THEORY OF NATIONAL INTEREST: THE
ESSENTIAL ROLE OF GOOD FAITH IN ITS APPLICATION
Maria Carolinag NIEA.........coooiiiiiiiiiee et e e e e e etare e e e e e e s eearaeeeeeeeeeeeanssreeeeens 340

ROMAN LAW — EMBODIMENT OF GOOD FAITH IN LAW
AN IMONICA AXEIITE ... oo e e e e e e e e e e e e e e e e e e e e eeae e 347

THE DUTY TO NEGOTIATE IN GOOD FAITH IN ENVIRONMENTAL
RELATIONS IN INTERNAL AND INTERNATIONAL LAW
Pau]l MINAEIA CIISTING .ot e e e e e e e e e e aae e 357

SOME CONSIDERATIONS ABOUT GOOD FAITH AS A FOUNDATION OF
ETHICS IN THE USE OF ARTIFICIAL INTELLIGENCE
Valentin-Stelian BADESCU ... .o oo oo e ee e 364

BRIEF VIEW OVER PRINCIPLE OF GOOD FAITH IN THE COURT OF
ARBITRATION FOR SPORT’S JURISPRUDENCE
MIRAIL MATTANTOAN. ..ot e e e e e e e e e e 392

RELEVANCE OF ACCESS TO ENVIRONMENTAL INFORMATION FOR
COMPANIES SUBJECTED TO INSOLVENCY LAW
CaANAIt-ValENtin VEIMNICA ... ..o eeeeeeee e e e e e e e e e e e e e e 396

FREEDOM AND RESPONSIBILITY IN THE PUBLIC EXERCISE OF

RELIGIOUS FAITH. THE GOOD FAITH OF THE LADY JUDGE OF

ADVENTIST DENOMINATION

RAAU ZIAATU ...t 405

LA SUCCESSION EN CAS DE DISSOLUTION DE L'UNITE DE CULTE OU DE
L'EGLISE FONDATRICE ET LA VOCATION DU DIOCESE OU DU

MONASTERE SUR LES BIENS SUCCESSORAUX — UNE APPROCHE
JURIDICO-CANONIQUE

RAAU ZAAATU ... 414

Section F

GOOD FAITH IN CONTRACT MATTERS/ IN THEIR FORMATION AND
EXECUTATION
ANAra-Maria TalAra ..........ooooiiiiiiiiiiieee e et e e e et e e e e e e e araeeeeeeeeeennees 431

THE ROLE OF GOOD FAITH IN THE CONFIGURATION OF ROMAN
INHERITANCE SYSTEMS
ANAIEEa BEATICE LLASCU ... eeeieeee e et e e e e e e e e eeaeeeaees 446



10 Proceedings of the International Conference of Law, European Studies an International Relations

PERSPECTIVES ON DOPING IN SPORTS WITHIN THE FRAMEWORK OF
GOOD FAITH IN SPORTS SUPPORT CONTRACTS
Andrei Gabriel Antonescu, AlINa ADADEI ........ouueeeiiiiiiiiiieeeee e 456

THE PRINCIPLE OF GOOD FAITH IN FULFILMENT OF INTERNATIONAL
OBLIGATIONS - FUNDAMENTAL PRINCIPLE IN INTERNATIONAL LAW
ANAILa FIOTENTINA CalU .ot eeeeeeeeaas 465

GOOD FAITH AND FREEDOM OF SPEECH
Matei V1adimir COILCANU .........oooeiiiiiiiiie et eeeee e e e e e e eeeeeeeeeanes 479

GOOD FAITH IN INTERNATIONAL RELATIONS BETWEEN STATES
MaAriana-AndIa SIIMIOM c..o.uueeieiieeee et e e et e e e et eaeeeeeeetaaeeeeesaaaaeeeesennas 486

THE COLOR OF GOOD FAITH IN ELECTORAL COMPETITION
Emanuel Stoican, Constantin-Tulian TanasCU............cceevviiiiiiiiieiiiiiiieee e 495

USUCAPION BASED ON GOOD FAITH.

COMPARATIVE ANALYSIS BETWEEN THE PREVIOUS CIVIL

LEGISLATION AND THE ACTUAL ONE

Maria-Roxana Radu, Maria-Teodora RAcAsan.............cccovvveiiiiiiiiiiiiiieec e, 506

GOOD-FAITH IN THE USE OF THE NATIONAL REFERENDUM
PORIID A. M., SAWAN AL J. it e e e e e e e et e e s 516

DOES IT RELEASE YOU FROM SEIZURE? BONA FIDE PRINCIPLE AND
CHATTEL PUBLICITY IN THE ENFORCEMENT PHASE
Maria [1€aNa OPICA ....cccviiieiiieeiiieeeiie et et ee et ee et ee e e teeeetteeesabeessssaeesnsaeeensaeesnssaeensseas 529

Section G

THE INSTITUTION OF JUDGMENT, ITS ROLE IN INHERITANCE AND
GOOD FAITH
Andreea DIana StUPU........eeiiiiiiiee ettt e e e e e e sae e e e ettaeeeessaeeeeeennbaeeeens 543

GOOD FAITH, AN ESSENTIAL CONDITION FOR INVOKING THE

WLEGITIMATE EXPECTATION” OF OBTAINING AN ASSET, IN ORDER TO

GAIN PROTECTION OF RIGHTS GUARANTEED BY ARTICLE 1 OF

PROTOCOL NO. 1 ADDITIONAL TO THE CONVENTION FOR THE

PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

ISA11A 1. AL, MOTAIU C. ..ottt e e e e e e e e et e e eas 549

GOOD FAITH IN PUBLIC PROCUREMENT PROCEDURES
OMICA, AL L .ottt e e e e e e e e e et aee e et eeeeeeeeeeeearaaaaa 556



Content 11

GOOD FAITH ACCORDING TO LABOR LAW
YN 01511 & D PP 565

CONSIDERATIONS ON THE AGENT’S INDEPENDENT PERFORMANCES

WITHIN THE AGENCY AGREEMENT FOLLOWING THE GOOD FAITH
PRINCIPLE

Florin-Bogdan ConstantineSCU ..........ccccuviiieeiiiiiieeeiiiieeeeiiieeeeeieee e e e e e e eaeeeeseareeeeenees 575

ABUSE OF RIGHT AND THE RIGHT TO TERMINATE AN INDIVIDUAL
EMPLOYMENT CONTRACT DURING OR AT THE END OF THE

PROBATIONARY PERIOD - CASE STUDY

0T (o) g 2 1) 4 - o - IR 581

GOOD FAITH — A CONDITION FOR THE VALID EXERCISE OF

DISCRETIONARY RIGHT OR A CRITERION FOR ASSESSING THE ABUSE

OF RIGHT?

TUAOT FIOTIANA ...t e e e e e e e et eeeeeas 589

GOOD FAITH IN SOME UNNAMED CONTRACTS
TIDEITU-DANIE]L TTL ..ot e e e e e e e e e eee e e e e eeaas 598

THE IMPORTANCE AND NECESSITY OF DEFENDING THE NATIONAL
FOREST FUND
ANCA ELeNa BENLa ......ovvvviiiiiiieeeeee e 606

GOOD FAITH IN ACQUIRING AND EXERCISING COPYRIGHT
ChriStiNe GIULIA ADAZA.......cooeeeeeeeeeeeeee e e e e e 612

ALTERNATIVE DISPUTE RESOLUTION THROUGH MEDIATION IN
ROMANIAN LAW
TUHAN HAGIU .ottt e e et e e e et e e e e ntaeeeeenraeeeas 620

CONVERSION OF GOOD — BELIEFS FROM A PRINCIPLE OF PRIVATE LAW
TO A PRINCIPLE OF PUBLIC LAW
THEL SULEAN <ot e e e e e e e e 627

GOOD FAITH AND THE ABUZE OF A RIGHT IN THE CIVIL CODE
SEDASTIAN BOAU ..o e et e e e e e e e e enean 638

BRIEF CONSIDERATIONS OF GOOD FAITH WITH REGARD TO THE

CONDUCT OF THE EMPLOYEE'S PRELIMINARY DISCIPLINARY
INVESTIGATION

MONICA GREOTZNE ..o ettt ettt 645



12 Proceedings of the International Conference of Law, European Studies an International Relations

GOOD FAITH - PRIMUM MOVENS OF LAW. CIVIL PROCEDURE
Alexandra-Georgiana AVIAIT .........ccccuvieeeeriieeeeeiireeeeeireeeeestreeeeesareeeessssseeeessseeeeasssseseaans 650

GOOD-FAITH IN EXECUTING THE INDIVIDUAL EMPLOYMENT

AGREEMENT IN CORRELATION WITH THE EMPLOYEE’S OBLIGATION

TO BE PROFESSIONALLY FIT

StEfANIA STANCIU ....ccvvvviiieee et e et e e e e ee e e e e e e e e et taeeeeeeeeeeeatnreeeeens 657



INTERNATIONAL CONFERENCE ON LAW, EUROPEAN STUDIES,
AND INTERNATIONAL RELATIONS, 12TH EDITION
“Good Faith in Law. Good faith as the foundation of legal equity”

12th Edition
Faculty of Law
Titu Maiorescu University, Bucharest
Bucharest, May 16-17, 2024

With extensive experience in organizing international scientific events, Titu Maiorescu
University launched a new scientific challenge in 2013 by organizing the International
Conference on Law, European Studies, and International Relations. In the first editions,
over 700 scientific papers were presented by reputable professors, researchers, and doctoral
students from Romania and abroad. Conducted in three languages: Romanian, English, and
French, the first ten editions had the participation of over 50 professors from universities in
Spain, Italy, France, Israel, Poland, Bulgaria, Morocco, Germany, and India.

The volumes edited during the first eight editions of the conference, published by
Hamangiu Publishing House, were distributed to each participant, as well as to renowned law
professors in Romania and university libraries. The volumes have ISBNs 978-606-678642-3,
ISBN 978-606-27-0020-1, ISBN 978-606-27-0222-9, ISBN 978-606-27-0607-4, ISBN
978-606-27-0879-5, ISBN 978-606-27-1250-1, ISBN 978-606-27-1474-1, ISBN
978606-27-1595-3, and are indexed in BDI. The volumes of the last three editions (2021,
2022, 2023) were published by Universul Juridic Publishing House, with ISBNs
978-606-39-0912-2, ISSN 2668-0203, and ISSN-L 2668-0203, ISBN 978-606-39-1232-0,
ISBN 978-606-39-1398-3, indexed in three international databases, CEEOL HeinOnline, and
EBSCO.

The International Conference on Law, European Studies, and International
Relations aims to bring together scholars from the academic structure, researchers, university
professors, doctoral and master's students, and practitioners in law and representatives of legal
professions. The goal is to exchange experiences and research results on various aspects
related to legislative reform in the spirit of new national, European, and international trends
related to the theme proposed for the edition. It also aims to discuss practical challenges and
adopted solutions.

Starting from the Kantian categorical imperative, ,.act only according to that maxim
whereby you can at the same time will that it should become a universal law,” good faith
represents a fundamental concept in law and is recognized in all areas of the legal world. It
can be argued that good faith is an essential pillar in the legal system, promoting ethical
conduct and strengthening trust in legal relationships. Aspects related to good faith are
encountered in contract law, influencing their interpretation and execution, as well as in family
law, where the principle of good faith can play a significant role in various situations, such as
exercising parental authority or dividing common property. Parties are encouraged to act in
the best interest of children and cooperate in resolving disputes. Good faith is also relevant in
the area of exercising procedural obligations in civil or criminal procedural law. The
mentioned aspects are just a few fragments of the research horizons generated by the proposed
conference theme. Multiple topics from these thematic areas, as well as from areas such as
labor law, transportation law, constitutional law, or international public law, will be analyzed



14 Proceedings of the International Conference of Law, European Studies an International Relations

in the selected scientific papers — current topics in research likely to attract the interest of both
legal theorists and practitioners (lawyers, notaries, judges, judicial executors, legal
counselors).

In a world where legal systems increasingly intersect, and legal experience undergoes
constant evolution, we aim to analyze together the doctrinal foundations and discover
appropriate practical solutions. The scientific research, by bringing together the thoughts and
creative energies of this conference, will generate a perpetual and necessary upgrade to
respond to diversity. ,,Good faith is not just a moral principle but also an essential tool for
safeguarding equity in any legal system.” — (Lon L. Fuller).

We are confident that this significant scientific event will be one of the most prestigious
in the national legal calendar, with international resonance. It provides an opportunity to
discuss current issues related to the universality of succession law, serving as a reference for
society, economic, cultural, and linguistic environments, the legal community, aiming to
highlight new solutions and interpretations between legislative tradition and modern values.

In the hope that the conference theme stimulates our appetite for interdisciplinary and
exciting research areas, we invite you to be part of the debate on the most interesting aspects
related to good faith in law. The presentation of conference papers will take place in plenary
and parallel sessions.

Traditional Partners:

e Ovidius University of Constanta, Faculty of Law and Administrative Sciences
Alexandru Ioan Cuza University of Iasi, Faculty of Law
e Lucian Blaga University of Sibiu, Faculty of Law

e Romanian Association for Law and European Business (ARDAE)

e Instituto Universitario de Estudios Europeos ,Salvador de Madariaga” —
University of A Coruiia

e Universul Juridic Publishing House

e Juridice.ro

Information about the conference can be found on Titu Maiorescu University/Faculty of
Law website — www.utm.ro.

Deadlines:

e Submission of the study — deadline: February 26, 2024 (submission of the study in
Romanian following the editing requirements);

¢ Notification of acceptance of the proposed study: March 4, 2024;

e Deadline for submitting the paper in English, including the modifications requested by
reviewers: March 11, 2024;

e Conference dates: May 16-17, 2024;

e The proposed deadlines allow the conference volume to be edited on the date of
the conference and picked up by participants from the UTM Faculty of Law
headquarters on the event date.

Information for Authors:

Studies should be sent to the email address: lawconference2024@univ.utm.ro
(contacts: Felicia Maxim — 0766.527.675, Madalina Dinu — 0727.277.775).

Each author can participate in the International Conference on Law, European Studies,
and International Relations with a maximum of two articles (articles with more than 2
co-authors are not allowed). The fee is paid per article. The authors' presentation of articles



International Conference on Law, European Studies, and International relations, 12 th edition 15

during the conference is a mandatory requirement for publishing articles in the conference
volume.

Participation Fee:

350 lei for publication in the conference volume and indexing in three international
databases, recognized by the Law Commission, CNATDCU.

The participation fee is paid per article and must be paid no later than March 11, 2024.

The fee is paid to the account of Titu Maiorescu University in Bucharest, in the following
account opened at B.C.R. RO49RNCB0546029228350001, Fiscal Code: RO4337662, or at
the Cashier's Office of Titu Maiorescu University — 22 Dambovnicului Street, sector 4
Bucharest (cash or by bank card).

The payment document must mention ,,International Conference on Law, European
Studies, and International Relations 2024 .

The payment order must be communicated to the email address:
lawconference2024(@univ.utm.ro. The participation fee is non-refundable if the reviewers
determine that the article cannot be indexed, failing to meet the substantive and formal
conditions required by the rigor of scientific research.

Note:

The conference will be held physically in Bucharest, at the Faculty of Law — Titu
Maiorescu University, 187 Calea Vacaresti, District no. 4 (exceptionally in a remote system).






VISIBILITY OF THE ,,BONA FIDES” PRINCIPLE WITHIN
THE FRAMEWORK OF COMPANY LAW,
AFFECTIO SOCIETATIS

Prof. PhD Smaranda Angheni
Titu Maiorescu Law School

Abstract

This study puts under scrutiny the visibility of the ,,bona fides” principle as part of
company law, more precisely, the element specific to the company entities ,,de iure” or even
,de facto” — ,, affectio-societatis .

The natural question to ask in any scientific endeavour is the following: is it necessary to
theoretically explore the concept, which has become a principle, of good faith in law, i.e.
,,bona fides in iure”? What is the practical usefulness of investigating 'good faith' today,
when artificial intelligence and automation tend to overshadow, to the point of 'suppression’,
the psychological, emotional element that has been specific to the human being since the
beginning of his existence?

Beyond any controversy concerning the conceptual or institutional framework,
,,affectio-societatis” is a subjective element of a volitional nature present in any associative
structure constituted by the will of at least two natural or even legal persons (will expressed
in the decisions of the statutory governing bodies), a will which takes the form of the intention
,animus”’ of associating to form a company with or without legal personality, in other words,
,de jure” or ,,de facto”.

The intention, the subjective will of associations to associate means, in essence, the idea
of collaboration in carrying out an activity, with the aim of obtaining benefits (results) which
they share, bearing losses equally.

The bond that is formed between the partners even from the previous phase of the
establishment of a company is based on trust which is the basis of the intention, the will, to
associate, i.e. ,,affectio societatis”’.

Keywords: Good faith, ,,affectio societatis”, fairness, justice, trust, common interest,
visibility

Introduction

The ,,bona fides ” principle, so secular and seductive, enshrines good faith and remains a
cause for reflection from the perspective of legal institutions that are mainly claimed by
private law.

The natural question to ask in any scientific endeavour is the following: is it necessary to
theoretically explore the concept, which has become a principle, of good faith in law, i.e.
,bona fides in iure”? What is the practical usefulness of investigating 'good faith' today,
when artificial intelligence and automation tend to overshadow, to the point of 'suppression’,
the psychological, emotional element that has been specific to the human being since the
beginning of his existence?

The psychological, moral, legal and social components of the ,,bona fides” concert lead
us to state that it is necessary and useful to highlight, until the discovery of the valences of
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good faith from the perspective of other legal institutions, in order to talk about ,,fairness”,
,Jjustice”, society etc.

Not infrequently, in law, some concepts are based on legal fictions but with multiple legal
consequences/effects that highlight the importance of theoretical reflections of undisciplined
research, multidisciplinary values with both theoretical and practical implications.

In this context, the present study analyses the visibility of the principle of ,,bona fides” in
the framework of company law, specifically the specific element of ,,de jure” or even ,,de
facto” corporate entities — ,,affectio-societatis .

1. On ,affectio-societatis”

1.1. The Conceptual Framework

Placing our research within the framework of company law, Romanian and foreign
doctrine, but especially case law, have highlighted a sometimes controversial concept, namely
the concept of ,,affectio-societatis”, a Latin expression that translates as ,,bond”, state (of
company).

Beyond any controversy over the conceptual or institutional framework,
'affectio-societatis' is a subjective element of a volitional nature present in any associative
structure formed by the will of at least two natural or even legal persons (expressed in the
decisions of the statutory governing bodies), a will which takes the form of the ‘animus’ of
association to form a company with or without legal personality, in other words, ‘de jure' or
de facto'.

The intention, the subjective will of associations to form a partnership, essentially means
the idea of collaboration in carrying out an activity, with the aim of obtaining benefits (results)
which they share, while also bearing losses.

What is specific to societies is the common interest of associations, the achievement of
the common purpose on equal terms, trust in good faith, loyalty, confidentiality, behaviour, an
attitude which must exist throughout the existence of the society.

The bond that is formed between the partners even from the phase prior to the formation
of a company is based on trust, which is the basis of the intention, the will, to associate, i.e.
waffectio societatis”.

The trust between the partners is manifested at the time of incorporation by the pooling
of assets, knowledge, activity necessary to carry out the proposed activity. The contribution
of each partner is evidence of the subjective element ,affectio societatis” which 1is
subsequently manifested throughout the life of the company.

Participation in the ,life” of the company means involvement in the organisation and
functioning of the company by participating in the adoption of the resolutions/decisions that
express the will of the company, as a legal entity or even only in fact.

“Affectio societatis” 1s more visible in the case of partnerships which have a strong
Lintuitu persoane” character, given that, in the history of the establishment of partnerships,
they were formed within families or between people whose relationships were based on trust,
partnerships in which the contribution (contribution of each person) consists of work — the
so-called contribution in industry.

The 'intuitu-personae’ character of society in its early days, dating as far back as ancient
Rome, was based on a sense of emotional belonging to a community.
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The community to which the associations belonged was modelled on the family
community where the pater familias' was the head, a task taken on within the society by its
administrator or the founder who initiated the establishment of the society. The affective bond
that exists between the associates makes the partnership contract special, differentiating it
from other contracts, as Ulpian said that it must be ascertained to what extent the contracting
parties had or had not “animus contrahendae societatis .

1.2. Theories regarding the ,,Affectio Societatis” Concept

In specialised doctrine, coupled with case law, several theories have been argued in order
to crystallise the notion, the content of ,,affectio societatis”, starting from the premise that a
company cannot exist without the will of association of its founding members/associations.

The first, classic theory, put forward by specialists in the field, was the theory which
enshrined the unitary conception of the expression ‘affectio societatis’, according to which
'affectio societatis' is the voluntary and active, interested and egalitarian cooperation of
those who associate, on the grounds that voluntary cooperation distinguishes society from
other forced associations which exist, for example, with regard to co-ownership, trade unions
or other 'de jure' or 'de facto' entities; collaboration is self-interested in companies because
each partner aims to achieve a result/profit/benefit or to make a saving, which distinguishes
the company from non-profit associations.

However, the unitary concept of ,.affectio societatis” has been criticised because, in
reality, the participation of associations is not always active in the life of the company, nor is
it always equal, since there are members who act as the company's bosses, while the other
member or members only wish to control the activity and management exercised by the other
member or members.

Under these circumstances, some theorists consider that ‘affectio societatis' is rather the
will to achieve a union or convergence of interests, which is not in all cases absolute, unlike
other contracts, such as synallagmatic contracts, where each contracting party pursues its own
interest.

Convergence of interests is dissipated when, for example, some members wish to
distribute dividends while others wish to transfer them to the company's reserves.

On the other hand, it should not be ignored that ,,a priori” in company law there is an
original intentional element, but this is not to be confused with consent, which is a condition
for the validity of any contract. The intentional volitional element ‘affectio societatis’ differs
substantially from consent and cause as sides of the intention to contract, even if, at the time
of the formation of the company on a contractual basis, they are related concepts'.

‘Affectio societatis’, unlike consent and cause, exists throughout the company's existence
as regards the effects of the company contract, effects which do not concern consent and which
exist at the time of the conclusion of the contract and are instantaneous.

As has been rightly pointed out, affectio societatis translates into the obligation of good
faith incumbent on both majority and minority shareholders throughout the life of the
company”.

' For details, see L.B. Sauleanu, Element specific al contractului de societate — affectio societatis (Affectio
Societatis — Specific Element of Company Contract) — in Revista de Drept Comercial (The Commercial Law
Magazine), no. 1/2012, p. 83;

2 Ph. Merle, Droit commercial. Sociétés commerciales, Dalloz, Paris, 1992, p. 51;
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The unitary concept of ,,affectio societatis”” has known limits justified by the legislative
evolution of the different forms of companies, especially commercial companies.

Thus, in the case of single-member companies or public limited companies, the visible,
defining components of 'affectio societatis’ disappear or even disappear, if we consider the
cooperation that must exist between the partners or active participation in the life of the
company.

The second theory, which has emerged and developed, particularly in French doctrine,
puts forward the idea of a pluralist conception of ‘affectio societatis’, supported by case law,
which demonstrates a certain ambiguity of the concept of ‘affectio societatis'”’.

According to the pluralist conception, the notion of ,,affectio societatis”’ is multifaceted;
associations constitute society for a profit-making purpose, either to obtain benefits or to profit
from an economy. These common characteristics, which are of a very general nature, cannot
determine the characteristics of ,affectio societatis”. According to the multifaceted
conception on the definition of ,,affectio societatis”’, four characters have been identified in
the doctrine, namely: the voluntary dimension of collaboration between at least two persons,
for example, if they lived in cohabitation although, the existing factual situation in this case
does not always lead to the conclusion of the will of cohabitants to create a company, to start
and develop a business; participation in the management of the company is a second
dimension which creates the concept of ‘affectio societatis’, even though not all partners
actually participate in the management and running of the company, but it is sufficient for
them to exercise their right of control over the activities of those who run, administer or
manage the company's affairs; convergence or, conversely, divergence of interests is,
according to some authors, the main characteristic for defining 'affectio societatis'.

There is ,,affectio societatis " in the situation where all the associates pursue the same goal
— to obtain benefits/profit. This character is used to distinguish the partnership contract from
other contracts such as the contract of sale, publishing contract, concession, franchise etc.;
fourthly, there is ,,affectio societatis”” whenever there is no relationship of subordination
between the partners, a subordination specific to the employment contract and excluded in the
case of the partnership contract where the partners are treated on an equal footing, each
partner having independence of action and decision within the partnership.

Analysing the four characteristics that characterise the partnership contract, we consider
that the most visible characteristic is that of the convergence of the will and interests of
the partners, 1.e. the intention to associate in order to carry out a joint civil or commercial
activity.

From this point of view, the ‘affectio societatis' is a specific condition for the validity of
the partnership contract, which is why, in the absence of this condition/element called 'spirit’,
the consequence would be that the contract would be null and void.’

This concept of ‘affectio societatis' 1s based on the theory of the complex legal act, as a
source of obligations specific to commercial law; in the case of the partnership contract, the
partners have common interests, interests which are established both at the time of
incorporation and subsequently during the company's existence, interests which are embodied
in the decisions taken by the collective management bodies.

Unlike the other categories of contracts, where the principle of unanimity existent at
the time of the conclusion of contracts, in the case of the company, in its institutional meaning,

3 M. Cozian, A. Viandrier, F1. Deboissy, Droit de societes, 32° ed., Ed. Lexis Nexis, 2019, p. 95-96;
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there is the principle of majority for passing the decisions, which means that, if unanimity
exists at the time of incorporation, during the life of the company, the will of the associations
may be divided by accepting or not accepting all decisions.

At the same time, whether or not the wills of the members are in agreement during the
life of the company also depends on the type and form of the company (partnership or limited
liability company) or whether it is a simple company governed by the Civil Code.

2. The Place of the Subjective Company Element — ,,affectio societatis” within the
Legal Framework

In order to answer this question, the analysis turned to the provisions of the Civil Code
governing the company contract, in particular the provision of Art. 1881 para. (1) which
defines the partnership contract, a text according to which, ,,By the partnership contact two
or more persons mutually oblige each other to cooperate in the performance of an activity
and to contribute to it by means of monetary contributions, in goods, in specific knowledge or
services, with the aim of sharing the benefits or making use of the savings that may result”.

The legal text referred to does not provide ,,expressis verbis " for the volitional, intentional
element — ,,affectio societatis”’ but, on the contrary, the law maker emphasises the contractual
dimension of the obligations of the parties to the partnership contract, to cooperate in
carrying out an activity for which contributions are required, whatever their nature, with a
view to sharing the benefits or making use of the savings which result or may result from the
association, while obviously also bearing the losses (Article 1881(2)).

“Affectio societatis exists both as a prerequisite of the company contract, of the company
from an institutional point of view — as a legal person, whenever a company acquires legal
personality, but also at the time the contract is concluded and subsequently throughout the
company's existence.

“Affectio societatis ” is explained in the doctrine as a jurisprudential creation focused on
the main defining aspect — the collaboration between the contracting parties — who become
associates to which is added the joint carrying out of an activity which, in practice, can only
be summed up as participation in the adoption of decisions in the collective management
bodies and in management control.

Sometimes the term 'collaboration' is missing from some definitions of partnership
structures and the question is rightly raised as to whether or not there is ‘affectio societatis’
from this perspective.

This is the case of the joint venture governed by Article 1949 of the Civil Code, according
to which ,, The joint venture contract is the contract whereby a person grants one or more
persons a share in the profits or losses of one or more operations which he undertakes”. As
can be seen, the legislator does not use the term ,,collaboration”, which is why the question
has been raised as to whether ,, affectio societatis ” also exists in the case of joint ventures.

The question is not irrelevant from the point of view of determining the obligations of the
parties, the obligations of ,,cooperation” and the legal consequences of its non-existence.

The majority of authors of works on the legal institution of joint ventures take the view
that there is 'affectio societatis’, an idea which is supported by the fact that the legal provisions
complement those of the partnership contract, where, by definition, its main component, i.e.
collaboration, is expressly present.

Any association/partnership presupposes the existence of the subjective, volitional,
psychological element — animus, i.e. affectio societatis', which may be more pronounced in
certain types/forms of company or, on the contrary, as in the case of joint ventures, where one



